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DECI SI ON

CRAI B, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (PERB or Board) on exceptions filed by both the
South Bay Union School District (District) and the Southwest
Teachers Associ ation (Association) to a proposed decision issued
by a PERB adm nistrative |law judge (ALJ). The ALJ held that the
District violated the Educational Enploynment Relations Act (EERA

or Act),?! section 3543.5, subdivisions (a) and (b)? when it

'EERA is codified at Governnent Code section 3540 et seq.
Unl ess otherwi se indicated, all statutory references herein are
to the Governnent Code.

’Section 3543.5, subdivisions (a) and (b) provide:

It shall be unlawful for a public schoo
enpl oyer to:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nat e agai nst enpl oyees, or otherw se



refused to permt the Association to file grievances on its own
“behal f. The ALJ declined to rule on whether the D strict

viol ated section 3543.5, subdivision (c)® by its conduct; he
found that it was unnecessary, given his ruling on the

subdi vision (a) and (b) violations.

The District excepts to that portion of the proposed
deci si on which found that it had viol ated subdivisions (a) and
(b) because neither the charge nor the conplaint pled those
subdi vi sions as independent violations of the Act. It also
excepts to the ALJ's refusal to rule on the subdivision (c)
violation, as well as to one factual finding and to the renedy,
whi ch included a cease and desist order and a posting
requi renent.

The Associ ation excepts to the ALJ'slfaiIure to find a

subdi vi sion (c) violation.

to interfere wth, restrain, or coerce
enpl oyees because of their exercise of rights
guaranteed by this chapter.

(b) Deny to enpl oyee organi zations rights
guaranteed to them by this chapter.

3Section 3543.5, subdivision (c) provides:

It shall be unlawful for a public schoo
enpl oyer to:

(c¢) Refuse or fail to neet and negotiate in
good faith with an exclusive representative.
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FACTUAL BACKGROUND

The Association is the exclusive representative for the
certificated enployees of the District. The D strict and the
Associ ation have entered into a series of collective bargaining
agreenents, commencing in 1977. The current agreenent is
effective from Novenber 10, 1988 through June 30, 1990.

The events leading to this appeal arose during a hiatus
between the imedi ately precedi ng agreenent, which was effective
fromMy 8, 1984 through June 30, 1986 (hereafter Agreenent), and
the current agreenent. The Agreenent and its predecessors
limted the Association's right to file grievances in its own
nane (i.e., wthout a nenber as grievant). Pursuant to section
13. 415 of the Agreenent, the Association could only file a
gri evance

regarding an alleged violation,

m sapplication or msinterpretation of a
provi sion of the Agreenent in the follow ng
Articles: Recognition and Negotiation
Procedures, O ganizational Security,
Managenent Ri ghts, Association Rights, d ass
Size, and Effect of Agreenent.

During contract negotiations, after the expiration of the
Agreenent, the Association proposed changes in the grievance
article. Inter alia, it sought to change section 13.415 to
permt the Association to file and prosecute any contractually-
based grievance in its own nane. To persuade the D stfict, t he

Association relied on the ruling of a PERB ALJ in San Di ego
‘Unified School Distrjct (1987) PERB Decision No. HO U 314




[11 PERC 18035]. In _San_Di_eqo, the ALJ held that bargaining to
-:inmpasse in order to limt an association's right to file
grievances in its own nane was an unfair practice.

The District refused to change its position and sought to
retain the Agreenent's section 13.425 |anguage. According to an
Associ ation witness, a District negotiator indicated that the
District wanted individual enployees "on the line" for
grievances.® During the course of continued negotiations, the
Associ ation repeatedly asserted its right to file and prosecute
grievances in its own behalf. The District refused to change its
position. After approximately three nonths of negotiations, the
District declared inpasse. A request for inpasse determ nation
was sent to PERB listing 20 itens in dispute. The Association
agreed that the parties had many disputed issues; however, it
-obj ected to the declaration of inpasse. PERB declared the
parties at inpasse.

During the nmedi ation process, the parties maintained their
- pre-inpasse positions. Utimtely, in.order to secure an

agreement, the Association agreed to accept the District's

“The District excepts to the AL)'s finding that District
negotiator Cerald Conradi used that phrase. Qur reading of the
transcript indicates that the phrase was not attributed to any
specific individual. The District also excepts to the ALJ's use
of this phrase in formulating his conclusion, contending that the
testi nony was hearsay. Although the use of the phrase "on the
line" may, indeed, be hearsay, it is clear that the D strict
mai ntains that it is entitled to know the nane of enpl oyees
asserting that the District violated a contractual provision.
Since we do not adopt the analysis of the ALJ and since the
~ District does-maintain its-position that the name of the
:aggrieved is critical, any perceived reliance on Conradi's

~alleged use of the phrase "on the line" was harniess error.
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grievance article. The current 1988-90 agreenent continues to
~.contain a grievance article which restricts the Association's
ability to grieve portions of the parties' contract.
PROCEDURAL __BACKCGROUND

In May 1988, the Association filed an unfair practice charge
against the District, which alleged that the District violated
section 3543.5, subdivisions (a), (b), (c), (d), and (e). PERB
i ssued a conplaint in June 1988, alleging violation of
subdivisions (a), (b), and (c). The D strict denied any
violations of the Act. The parties were unable to resolve their
differences at informal conferences. At the hearing and after,
certain charges were withdrawn as a result of settlenent
agreenents. At the tinme the ALJ wote his proposed decision, the
remai ning allegation asserted that the District violated section
3543.5, subdivision (c) and, derivatively, subdivisions (a) and
| (b)® by insisting that the Association agree to a contractual
provi sion which waived its right to initiate and process
.grievances in its own nane.

THE PROPOSED DECI SION

The ALJ separately analyzed the District's conduct under
section 3543.5, subdivisions (a), (b), and (c). He concl uded
that the District violated subdivisions (a) and (b), but nade no

determ nation as to (c).

®The ALJ did not distinguish between the alleged independent
(c) violation and the derivative (a) and (b) violations.
| nstead, he anal yzed the facts as though independent (a), (b),
.and (c) violations had been alleged. This issue will be dealt
with in the discussion, jnfra.



Subdi vi si on__(a)

Utilizing the Board's test for interference set out in
Carlsbad Unified School District (1979). PERB Decision No. 89, the
ALJ found that the District unlawmfully interfered wwth the right
of an enployee to have an enpl oyee organi zation file grievances
on the enployee's behalf in the organization's nanme. He found
that right to be part of the enployee's right to form join, and
participate in organizational activities under section 3543.°
Critical to his analysis was a determnation that "[t]he right to
anonymty is a keystone in the exercise of enployee rights."

He relied on a nunber of National Labor Relations Board (NLRB)
cases which held that enployees are guaranteed confidentiality
under the National Labor Relations Act (NLRA). He further
reasoned that since this Board has held that grievance activities
constitute "participation" in an enployee organi zation (North

Sacranmento _School District (1982) PERB Decision No. 264) and,

therefore, an enployee right, any adverse inpact on that right is
-a violation:of subdivision (a) under Carlsbad. He concluded that
since the District's policy demanded that the enpl oyees reveal
their identity to the District if they wished to present

grievances, or forego raising contract violations, the D strict

®Section 3543 provides:

Publ i c school enployees shall have the right
to form join, and participate in the
activities of enployee organizations of their
own choosing for ‘the purpose of
representation on all matters of enpl oyer-
enpl oyee rel ations. ..



caused substantial harmto the enployees in their exercise of
.statutory rights.
Subdi vi si on_ (b)

The ALJ al so concluded that the District denied the
Association rights guaranteed it under section 3543.1" of the Act
and, thus, violated section 3543.5, sUbdivision (b). His

analysis relied upon this Board's decision in Mdesto Cty

Schools (1983) PERB Decision No. 291 and the NLRB's decision in
Latrobe Steel Company (1979) 244 NLRB 528 [102 LRRM 1175]. In
Mbdest o, the Board held that the district commtted an unfair
practice by demanding to inpasse that the association give up the
right to represent enployees at informal grievance proceedings;
In Latrobe. the NLRB held that the enployer violated the NLRA by
insisting to inpasse that the union agree to a proposal that

prohi bited the union from submtting grievances in its own nane.
The NLRB held that the enployer could not insist that a union

give up rights guaranteed to it by the NLRA, doing so constituted

’Section 3543.1 provi des, in pertinent part:

(a) Enpl oyee organi zations shall have the
right to represent their nmenbers in their
enpl oynent relations with public school

enpl oyers, except that once an enpl oyee
organi zation is recogni zed or certified as
t he exclusive representative of an
appropriate unit pursuant to Section 3544.1
or 3544.7, respectively, only that enpl oyee
organi zation may represent that unit in their
enpl oynent relations with the public school
enpl oyer. Enpl oyee organi zati ons may
establish reasonable restrictions regarding
who may join and may nake reasonabl e
provisions for the dismssal of individuals
from menber shi p.



demanding to inpasse on a matter outside the scope of
representation. ®

Subdj vi sion__(¢)

Al t hough the ALJ recognized that insistence to inpasse on a
nonmandat ory subject of bargaining constitutes a per se violation

of subdivision (c), Lake Elsinore School D strict (1986) PERB

Deci sion No. 603, he declined to make a finding on a subdivision
(c) violation. He relied on the United States Court of Appeals

decision in Latrobe Steele Conpany v. NLRB (3d Cr. 1980) 630

F.2d 171 [105 LRRM 2393], in which the court refused to enforce
the NLRB's order in Latrobe Steele Conpany, supra, 244 NLRB 528.

The court concluded that the enployer did not unlawfully insist
on the proposal in question because "[t]he record denonstrates
that even had the Conpany dropped its nonmandatory proposals, the

parti es woul d have been at inpasse."” (Latrobe Steele Conpany.

supra. 630 F.2d 171 [105 LRRM at p. 2399.)

The ALJ found that the evidence denonstrated that the
i npasse between the parties would have occurred absent the
di spute over the grievance procedure. However, instead of, then,
appl ying the Latrobe analysis, he concl uded:
[i]nasmuch as it is questionable whether the
District independently violated section
3543.5(c), and since section 3543.5(a) and
(b) violations have been found which wll
result in substantially the sane renedy, no
section 3543.5(c) finding wll be nade.

(Proposed Decision at p. 26, fn. omtted.)

|Mbdesto Gity_Schools, supra. PERB Decision No. 291 and

Latrobe Steel e Conpany, supra. 244 NLRB 528, will be discussed in
further detail, infra, in the D scussion section
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THE EXCEPTI ONS
The District' ptions
The District primarily contends that the ALJ exceeded the

scope of the pleading by finding subdivision (a) and (b)
vi ol ati ons where they had been pled solely as derivative
violations. Specifically, it excepts to six portions of the
proposed deci si on: 1) the expansion of the scope of the charge
and conpl aint by analyzing and consi dering whet her or not
respondent violated section 3543.5(a) and (b); 2) the analysis
and determ nation that a violation of section 3543.5(a) occurred,
3) the factual finding, -"Conradi further stated that the
governi ng board nenbers wanted individual enployees to be 'on the
l[ine' for grievances, and apparently felt that if the Association
could file any grievances in its own name, nore grievances woul d
result,” and-this factual finding's application to the anal ysis;
4) the analysis and determnation that a violation of section
3543.5(b) occurred; 5) the failure to render a deci sion
‘concerning violation of section 3543. 5(c); and 6) the renedy,
order or posting.

| The District relies on the Board's decision in JTahoe-Truckee

Unified School District (1988) PERB Decision No. 668, to support
its argunent that the ALJ inproperly expanded the scope of the

pl eadi ngs. As for the independent (a) violation, it contends
that since the issue was not fully litigated it is inpossible to
ascertain whether evidence exists to support the findings of
interference. The District also disagrees with thé ALJ' s

analysis of the (b) violation because there was no finding that



" “the District ever rejected a grievance filed by the Association

inits own nane.
The Association's_Exception

The Associ ation excepts only to the AL)'s failure to find a
section 3543.5, subdivision (c) violation. It relies primarily
on the ALJ's underlying analysis that the Association had a
statutory right to file grievances in its own nanme to support its
contention that such a subject was nonmandatory. It concludes
that the District violated its duty to bargain by inpermssibly
insisting to inpasse on a nonmandatory subject, citing

.-Lake Elsinore School District, supra, PERB Decision No. 603.

The Association also disputes the District's contention that
the ALJ inperm ssibly expanded the scope of the pleadings. It
- asserts that the District was on notice of the alleged
subdivision (a) and (b) violations and fully litigated those
I ssues.

DI SCUSSI ON

This case should be anal yzed solely as a section 3543.5,
subdi vision (c) violation, both because of the scope of the
pl eadi ngs and because of the factual basis underlying the charge.
(Tahoe- Truckee Unified School District (1988) PERB Decision No.
668, at pp. 5-10.) Furthernore, as nore fully expl ained bel ow,
the ALJ erred by not applying the Board' s per se analysis as set

forth in

Lake Elsinore and al so m sapplied Latrobe_Steel e Conpany, supra.
102 LQRM 2393, thus, needlessly, expanding the scope of the

pl eadi ngs to find independent subdivision (a) and (b) violations.
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EERA requires a public school enployer to "nmeet and
negotiate" with its enployees' exclusive representative over
matters within the scope of representation. Failure to neet and
negotiate in good faith on a matter within scope is a violation
of section 3543.5, subdivision (c). Conversely, insistence to
i npasse on a nonnmandatory subject is a per se violation.

(Lake El sinore School District, supra. PERB Decision No. 603;

accord NLRB v. Woster_ D v, of Borg-VWarner Corp. (1958) 356 U.S.

342 [42 LRRM 2034]; _Industrial Union of Mrine & Shipbuilding
Wrkers v. NLRB (3d CGr. 1963) 320 F.2d 615 [53 LRRM 2878] .

The threshold issue which we nust decide is whether the
Association's right to file and process grievances in its own
name is within the scope of representation under EERA and, thus,
a mandatory subject of bargaining; or if it is outside the scope
of representation and, thus, a nonmandatory subject of
bargai ning. Al though the propriety of negotiating a limtation
on an association's right to file grievances in its own name has

been litigated previously, San Diego Unified School District.

supra, PERB Decision No.- HO-U- 314, Lancaster School District
(1989) PERB Deci sion No. HO U406, Chula Vista Gty Schoo

District. Case No. LA-CE-2038 (currently on appeal to the Board),

the Board has not yet ruled on this issue.®

°I'n a recent case, Tenple Gty Unified School District,
(1989) PERB Order No. Ad-190, the right of an association to file
grievances in its own nanme was raised peripherally. There, the
district sought to defer to arbitration the issue of its .
uni | ateral change in benefit plan contributions. The Board,
‘relying on the parties' collective bargaining agreenent, held
that the matter was not deferrable because the association,
‘itself, - did not have a right to grieve the benefit plan
reduction. Neither party raised the question of whether EERA
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The scope of representation provision of EERA is found in
section 3543.2.° Matters not specifically enunerated in
section 3543.2 are anal yzed under a three-part test set out in

Anahei m Uni on H gh School District (1981) PERB Decision No. 177

(approved of in San Mateo Gty _School District v. PERB (1983) 33

Cal . 3d 850, 858-60). The Association's right to grieve inits
own name does not fall within the subjects enunerated in section
3543.2. " A subject, which is not expressly enunerated, wll be

found to be a mandatory subject of bargaining if: 1) it is

provi ded the association the right to grieve any portion of the
col l ective bargaining agreement. Thus, our holding in that case,
in no way, reflects a determnation that a limtation on
‘association rights is within the scope of representation.

Section 3543.2 provides, in pertinent part:

(a) The scope of representation shall be
limted to matters relating to wages, hours
of enploynment, and other terns and conditions
of enploynent. "Terns and conditions of

enpl oyment” nmean health and wel fare benefits
as defined by Section 53200, |eave, transfer
and reassi gnment policies, safety conditions
of enpl oynment, class size, procedures to be
used for the evaluation of enployees,

organi zational security pursuant to Section
3546, procedures for processing grievances
pursuant to Sections 3548.5, 3548.6, 3548.7,
and 3548.8, and the layoff of probationary
certificated school district enployees,
puasuant to Section 44959.5 of the Education
Code.

YAl 't hough the Board has held that grievance procedures in
general are a mandatory subject of bargaining (Anaheim Gty
School District (1983) PERB Decision No. 364, at p. 15; see also
section 3543.2 (quoted at fn. 10.), the issue of whether the
Associ ation has a right to file and process grievances in its own
name is not necessarily enconpassed by section 3543.2. The right
of the Association to file and process grievances in its own nane
'i's, however, reasonably related to the procedures for processing
grievances and, thus, it is appropriate for the Board to utilize
‘the Anaheimtest to determne whether the issue is wthin the
scope of representation.

12



“logically and reasonably related to hours, wages or an enunerated
termand condition of enploynent; 2) the subject is of such
concern to both managenent and enpl oyees that conflict is likely
to occur and the nediatory influence of collective negotiations
is the appropriate nmeans of resolving the conflict; and 3) the
enpl oyer's obligation to negotiate would not specifically abridge
the enployer's freedomto exercise those managerial prerogatives

(including matters of fundanental policy) essential to the

achi evenent of the enployer's m ssion. (Anahei m Uni on Hi gh
School District, supra. PERB Decision No. 177, at pp. 4-5)

In the case currently before the Board, the issue of the
- Association's-ability to file and process grievances in its own
nane satisfies the first two prongs of the Anaheimtest: the
subject is reasonably related to procedures for grievance
processing and, as is obvious fromthis litigation, the subject
is of such concern to both managenent and enpl oyees that conflict
'is likely to occur and collective negotiations would be an
.appropriate nethod of resolving the conflict. However, the third
prong of the Anaheimtest cannot be net. The third prong was
designed to address a situation where the enpl oyer refused to
bargai n over an issue presented by the exclusive representative.
In the present case, the third prong of the test nust be nodified
to provide protection for the Association's inherent concerns
with its role as exclusive representative. Wen addressing the
concerns of an exclusive representative we nust ask whet her
conpelling the exclusive representative to negotiate its right to

present and process grievances in its own nanme woul d

13



~"significantly abridge the organization's freedomto exercise

t hose representational prerogatives essential to the achi evenent
of the organization's mssion as exclusive representative of the
negotiating unit."*?

The District's attenpt to limt the Association's right to
file and process grievances in its own nane would seriously
inhibit the Association's ability to effectively operate as an
excl usive representative for the unit. Section 3543.1,
subdivision (a) grants enployee organi zations "the right to
represent their nenbers in their enploynent relations with public
school employers . . . ." The enployee organization's right to
file grievances arises out of this right to represent.

Protecting the integrity of a collective bargaining agreénent s
of concern to all nenbers of the bargaining unit, not just the
enpl oyee or enployees imediately affected by a particular breach
of the contract. Consequently, limts on the ability to grieve
contract violations fundanentally alter the concept of collective

action. (Industrial Union of Mrine & Shipbuilding Wrkers v.

NLRB. supra. 53 LRRM 2878; see al so Education Association v. Red

nk ducation (1978) A. 2d [99 LRRM 2447, 2452-

53].)
In Marine & Shipbuilding Wrkers, the Third Crcuit rejected

the enployer's attenpt to require all grievances to be signed by

12
This language is found in the ALJ's decision in Sam Drego

mE ' TTr,” Supra. PERB Decision No. HO U314 [11

- -PERC 18035, at p. 181], Simlar |anguage is proposed by a
different ALJ in Chuta Vista Gty “Schoot—DrstrTct; supra, LA-CE-

2038, Proposed Decision at pages 126-33. This |anguage is not

bei ng quoted because it is binding on the Board (PERB Regul ation

32215), but rather because the Board finds it persuasive.
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‘the enployee affected. . -The court rejected the enployer's
argunent that such a requirenent was a nmandatory subject of
bar gai ni ng.

Al though at first glance it m ght appear to
be a "condition of enploynent,” actually the
effect of the proposal is to limt the
union's representation of the enpl oyees

(53 LRRM at p. 2881.) The court relied on both section 8,

subdi vi sion (d)!® and section 9, subdivision (a)' in reaching its

conclusion. The court concluded that such a provision would

"substantially nodif[y] the collective-

bar gai ni ng system provided for in the statute
by weakeni ng the independence of the
‘representative' chosen by the enpl oyees. It
[woul d] enable[] the enployer, in effect, to
deal with its enployees rather than with
their statutory representatives. [Ctation.]"

(lbid,) The court reasoned that such a requirenent would
preclude the union from prosecuting flagrant

violations of the contract merely-because the
enpl oyee involved, due to fear of enployer

BSection 8, subdivision (d) of the NRLA provides, in
pertinent part:

For the purposes of this section [unfair

| abor practices], to bargain collectively is
the performance of the mutual obligation of
the enpl oyer and the representative of the
enpl oyees to neet at reasonable tines and
confer in good faith with respect to wages,
hours, and other terns and conditions of

enpl oynent

Section 9, subdivision (a) of the NLRA provides in
pertinent part:

Representati ves designated or selected for

t he purposes of collective bargaining by the
majority of enployees . . . shall be the
excl usive representatives . . . for the

pur poses of collective bargaining in respect
to rates of pay, wages, hours of enploynent,
or other conditions of enploynent .

15



reprisals, or for simlar reasons, chose not
to sign a grievance.

.(lbid.)
The NLRB relied on Marine_& Shipbuilding Wrkers when it
deci ded Latrobe Steele Conpany, supra, 244 NLRB at p. 533.% As

di scussed supra. in Latrobe; the NLRB held that the enpl oyer
-violated the NLRA by insisting to inpasse that the union agree to
a proposal that prohibited the union from submtting grievances
inits own nane. (ld. at p. 533.) The enployer in Latrobe
proposed that the union give up its existing contractual right to
- file and process .grievances in its own name. The parties went to
i npasse on this and other issues. The NLRB rejected the
enployer's right to insist to inpasse on this issue. Relying on

Marine & Shipbuilding_Wrkers, the NLRB stated:

The right of the Union, however, to represent
the enployees in the unit, both individually
and collectively, at all stages of the

gri evance procedure, including the right to
file grievances and process them and to
adm ni ster the collective-bargaining
agreement, is a statutory right which
Respondent may not insist to the point of

i npasse that the Union waive.

(1bid.)

The Suprenme Court of New Jersey has also had an opportunity

“The District argues that we should not rely on the NLRB
anal ysis because the definition of enployee organization in the
NLRA differs, in its view, significantly fromthe definition
found in EERA. Al though the definitions do differ, the NLRB
cases remain persuasive because neither the NLRB nor the
reviewing courts rely on the definition of enployee organization
to reach the conclusion that unions have a right to grieve in
‘their own nane. \While we are not bound by NLRB anal ysis, we wll
t ake cogni zance of NLRB precedent when appropriate. (Carlsbad
Unified School District (1979) PERB Decision No. 89; Los Angel es
Unified School District (1976) EERB Decision No. 5.)
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to consider whether the New Jersey Public Enploynent Rel ations
Act permits an exclusive representative to file and process

grievances in its own nane. (Education Association v. Red Bank
Board of Education, supra. 99 LRRM 2447.) In that case, the

association attenpted to file a grievance in its own nane and the
enpl oyer rejected it as outside the scope of the collective

bar gai ni ng agreenent. Although the New Jersey court relied
primarily on its interpretation of a section of the New Jersey
Public Enploynent Relations Act, a portion of its analysis is

i nstructi ve.

Permitting a public enployer to require
i ndi vidual action at the critical nonent when
vi ndi cation of enployee rights is at stake
woul d surely “short circuit” the system of
collectivity the Legislature sought to
pronmote in the Act and weaken its benefits.

. Requiring an individual to put hinself
on the line as the sole neans of initiating a
grievance is inherently contrary to the very
concept of collectivity and would, if
sanctioned, bring about a "prejudicia
dilution"” of the basic right to organize
secured by the [New Jersey] Constitution.

(Ld.. at p. 2453.) The New Jersey court has allowed an enpl oyee
~organi zation to file a grievance over the objection of the
affected nenber.

As indicated earlier, PERB has not yet had an opportunity to

address the issue of an association's right to file a grievance

inits owm nane. However, in Mdesto CGty_Schools. supra. PERB
Deci sion No. 291, the Board addressed a slightly different, but
rel ated issue: whether an association had the right to appear
Wi th an enployee at .the first and nost informal grievance

proceeding. The Board held that EERA afforded the association

17



that right.

The grievance procedure is perhaps the nost

i nportant point at which enpl oyee

organi zations represent their nmenbers in
their day-to-day enpl oynment relations. EERA
al so provides that a grievance nay be settled
bet ween the enployer and an individua

enpl oyee, but is carefully drawn so as not to
di m ni sh an enpl oyee organi zation's right to
fulfill its representational duties under the
Act. . . . [T]he grievance process is an
"enpl oynent relation” within the neaning of
subsection 3543.1(a) and, therefore, enployee
organi zations have a statutory right to
represent enployees in the presentation of
their grievances. |Indeed, the statutory
right of unions to represent enployees in
grievances is of such significance that it
includes not only negotiated grievance
procedures but non-negotiated ones as well.

(Ld.. at pp. 28-29, fn. omtted.) The Board concluded that the
district violated its duty to bargain in good faith by insisting
to inpasse on this issue. The Board stated:

[While the District may negotiate over every

aspect of the grievance procedure, it may not

demand to inpasse that the Association
abandon rights guaranteed under section 3543.

(Ld.. at pp. 29-30.)

ance EERA has created a system of |abor relations which
rests upon the notion of collective action and since the
grievance procedure is nerely a tool to enforce the collective
action acconplished in negotiations, we find that the Association
has a right to file grievances in its own nane. W agree with

the ALJ in San Diego Unified School_District:

For contract violations to be grievable and
arbitrable only at the instigation of an

i ndi vi dual enpl oyee, runs counter to the very
idea of collective action. Any enployer
violation of a contract, even if it directly
affects only one enpl oyee, has the potenti al
of initiating a practice detrinental to the
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‘entire bargaining unit. In a system of

coll ective bargaining, the ability to
chal l enge contractual violations nust lie
with the party that negotiated the contract,
i.e., the union. Any other system nakes the
viability of the contract dependent upon the
wi | lingness of each unit nenber to stand

i ndi vi dual | y.

(PERB Deci si on No. HO U-314 [11 PERC 18035, at p. 181].)%

There remains one issue unaddressed. The ALJ declined to
address the subdivision (c) violation because of what he
perceived as a conflict between the NLRB and PERB over insisting
to inpasse on a nonmandatory subject, when there remain disputes
over other mandatory subjects. To support his analysis of the

NLRB position, he relied on Latrobe Steel e Conpany v. NLRB,

supra, 105 LRRM 2393. The NLRB deci si on in'Latrobe Steele

npany. supra, 244 NLRB 528, was reviewed by the Third G rcuit

g

Court of Appeals. The court reversed the portion of the decision
whi ch held that, by insisting to inpasse on the grievance
procedure, the enployer violated its duty to bargain in good
faith. It held that, because the parties were not in agreenent

. on-a nunber of significant issues, insisting on the grievance
proposal was not the cause of the parties' inpasse. The court

di scussed the semnal United States Supreme Court case, NLRB v.

Woster Div, of Borg-Warner Corp.. supra, 42 LRRM 2034, which

held that a party is not permtted to insist to inpasse on a
nonmandat ory subject of bargaining and di scussed subsequent cases

whi ch held that the insistence on the nonmandatory subject need

®Again, we note that we are not quoting the PERB ALJ's
proposed deci sion because we are bound to do so, rather we find
his comments persuasive. (See fn. 12.)
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not be the sole cause of the parties' failure to reach agreenent.
Neverthel ess, the Third Grcuit Court of Appeals held,
[u] nder the facts of this case, it cannot be

said that the insistence on the non-nandatory
proposal prevented agreenment on any nmandatory

subj ect s.
(Latrobe Steele Conpany v. NLRB, supra. 105 LRRMat p. 2400.) 1In

a footnote, the court indicated that it was not bound by | anguage

it considered dicta in Industrial Union of Marine & Shipbuilding

Wrkers v. NLRB, supra, 53 LRRM 2878. The Marine & Shipbuilding

Wrkers court stated:

It was not necessary for the Board to find
that the conpany's insistence on this

proposal was the sole cause of the failure to
reach agreenent. |If the proposal is not a
mandat ory bar gai ni ng subject, insistence upon
it was a per se violation of the duty to
bargain. [Ctations.] _Aony_other rule would
permt insistence upon _a non-nmandatory_item
so long._as there were_any_disputes as to
nmandat ory_t opics.

(ILd. at p. 2880, enphasis added.) The Latrobe court took

exception to the enphasized portion, claining it to be dicta.?'’

(Latrobe Steele Conpany v. NLRB, supra. 105 LRRMat p. 2400,
fn. 9)

W disagree with the court's rejection of the Marine &
Shi pbuil di ng Workers | anguage, enphasized above. Even if that

The court, however, clarified its position by stating:

Any di spute on a mandatory subject is not
sufficient to protect a party's insistence to
t he point of inpasse on a non-nmandatory
subject. The djispute over the non-mandatory
subject nust itself rise to the |evel of

lnpasse..

(Latrobe Steele Conpany v. NLRB, supra. 105 LRRM at 2400, fn. 9,
enphasi s added.)
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| anguage itself were dicta, the rule stated inmediately prior to
‘that "dicta" was, and remains, the law, as established by the
United States Suprene Court in NLRB v. Wooster Div, of Borg-
Warner Corp., supra, 42 LRRM 2034. Thus, even if the parties had

© gone to inpasse over other issues, the enployer's insistence on
an inclusion of a nonnandatory subject violates its duty to
negotiate in good faith.

Furthernore, this Board has held that insistence to inpasse
on a nonmandatory subject is a per se violation of the Act.
(Lake Elsinore School District, supra, PERB Decision No. 603.)
There appears to be no reason to adopt a different rule in this
i nstance.

CONCLUSI ON

We, therefore, find that the District violated section
3543.5, subdivision (c) by insisting to inpasse on the
Association's right to file grievances in its own nane. W
decline to followthe Third Gircuit's Latrobe analysis. W also
reject the ALJ's subdivisions (a) and (b) analysis as unnecessary
in these circunstances.

RENMEDY

The Associ ation seeks an order requiring the District to
cease and desist its unlawful conduct and delete fromthe current
col l ective bargaining agreenent the offending provisions. A
cease and desist order directing the District to stop its
unl awf ul conduct is appropriate in this case. We, therefore,

order the District to accept grievances filed by the Association
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on behalf of individuals as well as grievances filed to protect

7~ Associ ation rights. Because we have specifically ordered the

District to process the Association's grievances; it is
unnecessary to strike the offending clauses of the parties’
col l ective bargai ning agreenent. The purpose of this order is to
assure that those clauses wll not be enforced for the duration
of the agreenent.

It is also appropriate that the District be required to post
a notice which incorporates the terns of this order. The notice
- shoul d be subscribed by an authorized agent of the District
indicating that it will conply with the terns of the order. The
notice shall not be reduced in size. Posting such a notice wll
provi de enployees with notice that the District has acted in an
unl awf ul manner and is being required to cease and desist from
that activity.

CRDER

Based upon the foregoing findings of fact and concl usion of
‘law and the entire record in this case, it is found that the
South Bay Union School District has violated section 3543.5,
subdi vision (c) of the Educational Enploynent Rel ations Act.
Pursuant to section 3541.5, subdi vision (c) of the Governnent
Code, it is hereby ORDERED that the South Bay Uni on School
District, its officers and representatives shall:
A CEASE AND DESI ST FROM
1. Insisting to inpasse on contractual |anguage

outsi de the scope of representation which has the effect
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~restricting the union's right to file grievances on its own
behal f. |

2. Enforcing and. giving effect to those portions of
t he 1988-90 collectjve bar gai ni ng agreenent which restrict the
Association's right to file and process grievances in its own
namne.

B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS

DESI GNED TO EFFECTUATE THE PCLI CIES OF THE
EDUCATI ONAL EMPLOYMENT RELATI ONS ACT:

1. Accept and process all contractual grievances
filed by the Association in its own nane, irrespective of any
contractual terns or other policies in effect which deny the
Associ ation that right, for the termof the current contract
whi ch expires June 30, 1990.

2. Wthin thirty-five (35) days follow ng the date
this Decision is no |onger subject to reconsideration, post at
all work |ocations where notices to enployees custonmarily are
pl aced, copies of the Notice attached as an Appendi x hereto,
signed by an authorized agent of the enployer. Such posting
shall be maintained for a period of thirty (30) consecutive
wor kdays. Reasonabl e steps shall be taken to insure that this
Notice is not reduced in size, defaced, altered or covered by any
mat eri al .

3. Upon issuance of a final decision, make witten
notification of the actions taken to cbnply with this order to
the Los Angel es Regional Director of the Public Enploynent

“Rel ations Board in accordance with his/her instructions.

Menmber Cam | li's concurrence begins on page 24.
- Chai rperson Hesse's dissent 'begins on page 26.
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Cam | li, Menber, concurring: VWile I concur in the |ead
opi nion's conclusion that the right of an association to file
a grievance in its own nane is not a mandatory subject of
bargaining, | wite separately to present ny analysis on this
I Ssue.

Mandat ory subjects of bargaining are specifically enunerated
under the Educational Enploynment Rel ations Act (EERA) section
3543.2. | agree that this issue is not anong those mandatory
subjects. Odinarily, the Public Enploynent Relations Board has
found that subjects not listed in section 3543.2 are nmandatory
"subjects of bargaining only if all three prongs of the test set

forth in Anaheim Union H gh School District (1981) PERB Deci sion

No. 177 are nmet. The lead opinion nodified the third prong of
the Anaheimtest to fit the instant facts and concluded that the
right of an association to file a grievance in its own nanme was a
nonmandat ory subject of bargaining. | would reach the conclusion
that this itemis not a mandatory subject of bargai ning w thout
-appl yi ng the Anaheimtest.
EERA section 3543.1(a) gives the Sout hwest Teachers

Associ ation (Association) a statutory right to represent
its nmenbers. This section provides in pertinent part:

Enpl oyee organi zations shall have the

right to represent their nenbers in their

enpl oynment relations with public school

enpl oyers, .
Therefore, | would analyze this issue as a statutory right which
s not anong the enunerated nmandatory subjects of bargaining. I

woul d further address the issue of whether the Associ ati on can
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bargain away its statutory right to file a grievance in its own

~_name. It is difficult to conclude that this particular "right”

is a part of the statutory grievance right, under section
3543.1(3), and then find that it can be "bargai ned awnay. "

The concept of collective action found in EERA (and probably
any statute pertinent to collective bargaining) is one of
enpl oyees acting collectively through a chosen representati ve.
For contract violations to be grievable only at the instigation
of an individual enployee seens to be contrary to the basic
concept of collective action.

| conclude that the right of an exclusive representative
to file a grievance in its own nanme is a statutory right pursuant
to section 3543.1(a). Therefore, the exclusive representative
~cannot bargain away or waive this right and still neet its
responsibilities to its menbers. EERA nakes no provision for
"bargai ni ng away" or "waiving" statutory rights. Until such tine
as the Legislature épecifically makes such a provision, | find
~that the Association's right to file a grievance in its own name

is a nonmandat ory, nonwai vable right.
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Hesse, Chairperson, dissenting: | disagree with the
.majority opinion that the South Bay Union School D strict
(District) violated Educational Enploynent Rel ations Act (EERA)
section 3543.5(c)! by insisting to inpasse on a non-nandatory
bar gai ni ng proposal, that is, the haintenance of a contract
cl ause that specifies that the Southwest Teachers Associ ation
(Association) may initiate and process grievances in its own nane
on the followng six contract articles: (1) recognition and
negoti ati on procedures; (2) organizational security; (3)
managenment rights; (4) association rights; (5) class size; and
(6) effect of agreenent.

Exceptions to the proposed decision were filed by both
parties. The District excepted to a Public Enploynent Rel ations
Board (PERB or Board) administrative |aw judge's (ALJ) holding
that the Association has a statutory right to grieve in its own
name, and to the conclusion that the Dstrict did not violate
EERA section 3543.5(c), but did violate EERA section 3543.5(a)
-and (b). The Association appealed the ALJ's refusal to find that
the District violated EERA section 3543.5(c). The parties’
pl eadi ngs, argunents, and briefs address the statutory right
issue and the claimthat the District violated EERA section
3543.5(c).

The crux of this case turns on the determ nation of whether

the District failed to negotiate in good faith by engaging in

'Refer to majority's opinion, footnote 1, page 1 for text of
EERA section 3543.5(a), (b), and (c).
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condi tional bargaining. The Board nust first determ ne whether

-+ the subject of bargaining was non-mandatory or a statutory right,

and t hen whet her inpasse was reached. First, | will address a
prelimnary matter, the majority's reliance on non-binding
proposed deci sions.

Rel i ance on_Non- Bi ndi ng_Proposed Deci sions

In determning the nature, operation, and effect of
adm ni strative determ nati ons, one nmust exam ne the governing
statute and the purposes of the particul ar agency. (2 Cal.Jdur. 3d,
Adm ni strative Law, sec. 233, p. Al.)

As authorized by section 3541.3(g) of EERA, the Board
adopted PERB Regul ation 32215, which specifically states that
"[u] nl ess expressly adopted by the Board itself, a proposed or
final Board agent decision, including supporting rationale, shall
be w thout precedent for future cases.”

As Board agent decisions not expressly adopted by the Board

have no precedential value, the majority's reference and reliance

«+on San Diego-Unified School District (1987) PERB Hearing O ficer

Deci sion No. HO U314, Lancaster School District (1989) PERB

Hearing O ficer Decision No. HO U 406, and Chula Vista Gty

School District, Case No. LA-CE-2038 is inapposite and shoul d be

di sregar ded.

ALJ Pl eadi ng Error

The regional attorney issued a conplaint in this case on an
alleged failure to neet and negotiate in good faith, in violation

.of EERA section 3543.5(c), with conduct alleged to constitute
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"derivative violations of Governnent Code section 3543.5(a) and
~(b)." The case was litigated as a section (c) case and no
anendnent was nmade to the conplaint either prior to or during the
hearing to assert independent (a) and (b) allegations. Nor did
charging party present facts or argunents regardi ng independent

(a) and (b) violations. (Tahoe-Truckee Unified School District

(1988) PERB Decision No. 668.) The charge, conplaint, hearing,
and briefs that were filed by both parties only address the claim
that the District had failed to neet and negotiate in good faith,
in violation of EERA section 3543.5(c). However, in the proposed
- decision, the ALJ did not find a (c) violation, finding instead,

i ndependent interference, restraint or coercion of enployees
because of their exercise of rights guaranteed by EERA, and
~denial to the exclusive representative rights guaranteed by EERA
The ALJ erred in analyzing the case as though independent

vi ol ati ons of EERA section 3543.5(a) and (b) had been all eged.

A finding of independent (a) and (b) violations cannot be

-..made unless the case was litigated that way. This Board

previously held in Los Angeles Unified School D strict (1982)

PERB Deci sion No. 218 that dism ssal of an EERA section 3543.5(c)
charge also requires the dismssal of the (a) and (b) charges
where (a) and (b) are derivatives of the (c) charge. A finding
of independent (a) and (b) violations results in prejudice to the

District because the case was never charged or litigated in that
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manner. On review of the proposed decision alone, | would
. reverse the ALJ and dismiss the conplaint.?
The majority's treatnment of the ALJ's pleading error and the
(c) violation is confusing, if not msleading. The majority
opinion is confusing in that it recognizes the ALJ pl eadi ng
error, but nonetheless finds a (c) violation, citing no facts,
and providing no analysis to support such a finding. The
Nat i onal Labor Rel ations Board (NLRB) and New Jersey public
sector cases, relied upon by the najority, are distinguishable in
that they nore accurately address the denial of the enployee
organi zational rights, or a (b) violation, and not the (c)
violation case that is presently before this Board. In their
eagerness to reach the nerits of this case, despite its
procedural infirmties, the majority has cited inappropriate
cases. But even if the case |aw had been on point, the (c)
violation found by the majority (but not the ALJ) does not exist.
Furthernore, the Association did not neet its burden of
proof of the (c) violation. | find that, on the facts of this
case, the Association failed to show that the District refused to
bargain in good faith or insisted to inpasse on the Association's

agreement to a proposal on a non-mandatory subject.?

’Based on the case law relied upon by the nmajority, this
case should have been tried as a (b) violation because the
subject matter involves a union's ability to represent its
menbers. That it was tried as a (c) violation is unfortunate and
has resulted in the convoluted analysis in the majority opinion.

3Assumi ng arguendo that the Association's right to grieve is
a non-mandatory subject of bargaining, there is no evidence the
District refused to bargain in good faith.
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When the issue under discussion is concededly
perm ssive rather than mandatory, it nakes
the existence of an unfair |abor practice
turn upon the very nice distinction between
proposing and insisting, a distinction that

Is foreign to the practicalities of

col l ective bargaining. . . .

(See Gorman, Devel oping_Labor Law, p. 497-98.)

The facts of this case show that both parties engaged in hard
bargai ning. The Association held to its initial proposal, while
the District nade sone bargai ning novenent, but declined to agree
to the proposal

During contract negotiations, the Association initially
proposed a provision that provided the Association's right to
grieve and to be a party of interest in the grievance procedure.
In support of its proposal, the Association asserted that a
proposed PERB (ALJ) decision was controlling case |aw on the
subject. The District's initial proposal, presented
approxi mately two weeks later, called for the continuance of the
expired grievance provision relating to Association rights or
mai nt enance of the status quo. Testinony of Association
Executive Director Frank Buress shows that the grievance
procedure proposals were not the only issues in dispute at the

time the District filed a request for declaration of inpasse.

Q -- ny question relates only to third-party
beneficiaries. The discussions relating to
third-party beneficiaries | think.

At any tinme during the round of negotiations
that you've been testifying to, did the
District ever propose less than was the
status quo within the grievance procedure?

REI NHOLD: I'ma little unclear as to what
the word | ess neans?
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ALJ:  Well, | think —1 think what is nore
~inportant is whether or not the w tness

- understands the question, so -- go ahead and
try to fathoman answer if you can

THE WTNESS: The District's initial position
was status quo, so it would be the sane. The
only change that -- and | testified -- was
that the only change nmade there was to

i nclude the Association consent before -- an
i ndi vidual teacher could file a grievance to
arbitration

| do not believe the District ever proposed
to take away anything that was in the

coll ective agreenent in the grievance
article.

- Q (By M. Weiler) Dd the Association
possess -- already possess a right to file
grievances as to sone articles of the
negoti ated agreenent?

A | would have to review the agreenent to
see that.

Q Could you please |ook at Charging Party
Exhibit 1, page 81, section 13.415 —

A Let nme find the exhibit first, please.
Charging Party 1, what page?

Q Page 81, section 13.415, and ny question
is specifically, did the D strict ever
propose or request that that article -- that
that section be del eted?

No, we did.

No, SWA did?

Correct.

O r O >r

Dd the District ever propose or request
within this round of negotiations that SWA
or a SWA representative not be permtted to
participate or assist the individual enployee
in processing a grievance? :

A No.
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Q Looking at Charging Party's No. 9, a
Request for Declaration of |npasse.

A Yes.

Q The second |ong page, top right-hand
portion, section 10, on the right-hand side,
It says, issues which remain in dispute. |Is
that an accurate reflection of what issues
remained in dispute at that tinme?

A Absolutely not.

Q Wiat issues were not in dispute at that
time?

A Oh, | don't know that these were not in

di spute, but it is not an accurate portrayal
of the issues that were in dispute. There
~were additional ‘issues other than these that
had: not been resolved during the negotiations
that were not listed on this.

Q So everything that's contained is an issue
whi ch remained in dispute -- was in dispute.
Your contention is that there were additional
i ssues that were in dispute that were not
listed?

A These are not issues, but | point out they-
are the title of the articles only. And- it
was prepared by M. Conradi, he apparently
typed in the title of the article rather than
the issues.

Q Wre all those articles in dispute at the
time of — February 26th, 19887

A To the best of ny reluctance --

recoll ection, yes, but | would have to | ook
at the party's two positions on that date to
det erm ne whet her recognition or nmanagenent
rights and a few of those other ones were
still in dispute.

To the best of ny recollection, at |east
these articles were in dispute.

Q At least these, being which articles?

A The ones you're asking ne about.
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Q So at least all those were in dispute?
A To the best of ny recollection.

Q So it's safe to say that the grievance
procedure was not the only issue in dispute?

A Oh, heavens, no. There were other issues
i n dispute.

Q And the parties have not, as yet resolved
t hose other issues as well; correct?

A |I'mnot sure | understand your question

Q There were a lot of issues, separating the
parties at the tine of inpasse?

A Yes.
(RT, Vol. I, 62:1-65:1.)
By the testinony of an Association witness, TimO Neill, who was

- a nmenber of the negotiating team the record shows that the
. Association insisted on its proposal and that there was no room
for conprom se.

Q Ddthe Dstrict at any tinme during
negotiations relating to the previous
procedure at issue in this proceeding did the
District had -ever -- at any tinme ever request
or demand that SWA not represent a

bargai ning unit menber in the grievance

pr ocedur e?

REI NHOLD: ["munclear as to what you nean by
not represent; you nean not be present during
a grievance neeting?

VEI LER Not be present, not assist, not
advi se, anything of that nature.

THE W TNESS: During the bargai ning session?
Q (By M. Weiler) Any tinme. D d anyone say
no, we don't want the union participating at
all? ,

A No.
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Q W don't want the union hel ping the
enpl oyees at all?

A Well, in discussions wth board nenbers,
it was clarified to us, as | said before,
that they did not want the Association to
initiate the grievances. They wanted the
individuals to do it. They did not clarify
that they didn't want the Associations to
assi st the individuals.

Merely, that they thought the individuals
could do it or initiate it rather than the
Associ ati on.

Q But they -- no one ever indicated that
they did not want SWA representatives to
hel p the individual wite up the grievance
docunent ?

A Correct.

Q So the key issue in the grievance
procedure -- unfair practice conplaint
aspects is that whether or not the D strict
was obligated to agree to the contract
provision allowing SMA to be able to

i ndependently file a grievance; is that
correct?

A Could you repeat that.

Q Never mnd. It's objectionable anyway,
because I'mrequesting a |egal conclusion.

ALJ:  You know he wants a clean record when
he starts -- when he starts objecting to and
standi ng objections to his own questions.

REI NHOLD: I was confident Tim could answer
t he questi on.

Q (By M. Weiler) 1've got a neeting at
three o'clock. | don't want to engage in
| ong objections, so | just make themto ny
own questi ons.

SWA' s position during negotiations on the
gri evance procedure was that it wanted to
negotiate and include in the contract the
right to be able to independently file a
grievance; correct?
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A Correct.

Q The District did not want to agree to that
right being included in the contract;
correct?

A Correct.

Q D d you propose any conprom se position
bet ween the yes and the no?

A That's hard for nme to inmagine what a
conprom se position could have been on that.
Whet her we had the right to do it or we
didn't have the right to do it. It's -- it's
one of those things that in ny mnd is not
really lend itself to a conprom se position.

- ALJ: Let nme junmp in here for a second. M.
O Neill, had the Association in fact

conprom sed that position in the past by
agreeing that it could file its own
grievances on certain issues and could not
file its own grievances on other issues?

THE WTNESS: It appears it to be that way.
-1 was not part of those negotiations so I
don't know if it was part of a conprom se
position or not.

ALJ: Ckay. So | suppose that there could
have been further conpromse in that the
Associ ation could have sought to -- to
include additional itens that it could find
and file sone grievances on while not filing
-- while not reserving the right on -- on
every subject?

THE WTNESS: That —that appears to be
true, yes.

ALJ: Ckay. M. Wiler.

Q (By M. Wiler) But you did not offer any
such conprom se?

A That's correct.

Q But the question as to whether or not a
~uni on should have a contractual right to file
a grievance on articles which benefit the
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enpl oyees as opposed to directly benefiting
the union, that's really a yes or no
guestion, isn't it?

A Yes, | believe it is.
(RT, Vol. I1l, 78:3-81:1.)

Al t hough the Association initiated the presentation and
di scussi on of the non-nmandatory proposal and the District
responded with a non-nmandatory counterproposal, the D strict was
awfully under no obligation to discuss or agree to the
Associ ation's proposal. There was no evidence presented that the
District insisted to inpasse on the Association's agreenent to
. the counterproposal. Rather, the record shows that the
- Associ ation, and not the District, insisted to inpasse on the
inclusion of the initial grievance rights proposal.

The Board's desire to reaéh an issue, like the potential for
.enpl oyer intimdation of the grievance process, is not enngh to
bring the issue under its jurisdiction. The facts and |aw do not
support a finding that the District refused to bargain in good
faith in violation of EERA section 3543.5(c). Accordingly, |
woul d di sm ss -the conplaint based on the facts of the case.
Requirenents for the Finding of a (c) Violation

The protection of public enployees frombeing intimdated by
ei ther enpl oyers or enployee associations is one of the
| egislative goals that was accorded in EERA sections 3543,
3543.5(a), and 3543.6(b). In the context of this case, a refusal
to bargain in good faith, or a (c) violation, can be found under
‘the follow ng circunstances: (1) the subject of bargaining is a

statutory right and a non-mandatory subject, outside the scope of

36



bargai ning; (2) inpasse was reached by the parties; and (3) the
enpl oyer's last, best and final offer was inplenented.

Could this case have fit those conditions? No. Even had
the parties reached inpasse only on the Association's right to
grieve, the remaining operative facts and | aw do not support a
finding of a (c) violation for the reasons listed below. Under
EERA, the Association does not have a statutory right to initiate
and prosecute grievances in its own name. Moreover, the subject
of the Association's grievance rights is a nandatory‘subject of
bargai ning. Lastly, there is no evidence that the enployer did
not bargain in good faith and inplenented it's last, best and
final offer.

Statutory Rights
. In NLRB v. Wboster Division of_ Borg-Warner Corp. (1958)
356 U.S. 342, the United States Suprenme Court divided subjects of

collective bargaining into categories of mandatory, perm ssive
(non-mandatory), and illegal. As articulated by the court, the
.basis for the division of the three categories was rooted in
section 8(d) of the National Labor Relations Act (NLRA) and its
description of the conduct that conposes good faith bargaining.
Specifically, its definition of subjects of bargaining, including
wages, hours and other terns and conditions of enploynent.
However, there is another category of bargai ning subjects

called statutory rights. The enpl oyees' right to the free

sel ection of an exclusive representative and the right to assi st

-1 abor organi zations are two exanples of statutory rights.
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Statutory rights bargai ning subjects have the qualities in the
.context of bargaining that are simlar to non-nmandatory subjects
of bargaining. As a result of the origin of the statutory rights
subj ects and the subsequent treatnent of those subjects by the
NLRB and the courts, a separate and distinct analysis is required
where there is a claimthat bargai ning conduct relating to a
proposal concerning a statutory right has breached the statutory
right.

In contrast to the three categories of bargaining subjects,
statutory rights bargaining subjects arise pot _from NLRA sectjon
8(d). but fromsection 7 of the NLRA. Section 7 sets forth the

rights of enployees protected by the NLRA. These rights include
“"the right to self-organization, to form join or assist |abor
~organi zations to bargain collectively through representatives of
their choosing and to engage in other concerted activities for
the purpose of collective bargaining or other nutual aid or
protection.”

. The NLRB and the courts have held that, while there could be
a wai ver of sonme statutory rights, there could be no waiver of
certain fundanmental rights. Consistently, the NLRB and the
courts have held that unions cannot waive statutory rights that
t hreaten enpl oyees' rights of association and the correspondi ng
right to engage in the free selection of the bargaining

representative. (See Metropolitan Edison Co. v. NLRB (1983)

460 U.S. 693; NLRB v. Magnavox Co. (1974) 415 U.S. 322.)
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As with a non-mandatory (perm ssive) subject, the enployer

- s.cannot insist to inpasse on a proposal concerning a statutory

right. The distinction is that, while statutory rights are not
directly rooted in terns and conditions of enploynent, as is the
case with non-mandatory subjects, statutory subjects are directly
based on rights protected by Congress.

To reach inpasse on a non-nmandatory subject is to engage in
bad faith bargaining by injecting extraneous subjects in
preference to subjects on wages, hours, and other terns and
conditions of enploynment. . Wth statutory subjects, the enpl oyer
cannot insist to inpasse because to do so is an infringenent on a
ri ght not given the enployer.

Wil e an enpl oyer can inplenment both mandatory and non-
mandat ory proposals contained in its last, best, and final offer,
an enpl oyer cannot inplenent those itens that concern statutory
rights. To do so would be destructive of those rights. Contract
proposal s that enbody statutory subjects of bargaining nust be
~affirmatively waived by the union in order to be included in a
contract.

EERA Statutory R ghts

In this case, the ALJ relies on Latrobe Steel Co. (1979)

244 NLRB 528 [102 LRRM 1175] and Marine & Shipbuilding Wrkers v.
NLRB (3d Cir. 1963) 320 F.2d 615 [53 LRRM 2878] for the

proposition that an enployer violated the NLRA by demanding to
i npasse that the union agree to its proposal that the union could

not file grievances inits own name. Mre inportantly, the ALJ
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cited these cases for the proposition that the filing of
grievances in the name of the exclusive representative is a
statutory right. According to the ALJ, the union's statutory-

right arises fromthe exegesis of EERA section 3543, "R ghts of

Enpl oyees. "
On this point, | disagree and would overrule the ALJ.
First, | would note that the Latrobe Steele Co., supra, 244 NLRB

528 status quo was different. As the majority accedes, the

Lat robe enpl oyer proposed that the union give up its existing
contractual right to grieve inits own nanme. Here, however, the
District- counterproposed that the Association keep its existing
contractual right to grieve in its own nane on the six contract
articles. Secondly, although the NLRB found, in the underlying
Lat robe decision, that the enployer could not demand that the
uni on waive its statutory right to represent enployees, the Third
Circuit Court of Appeals reviewed and reversed that portion of

t he deci sion where the NLRB held that the enployer unlawfully
-dnsisted to inpasse on a grievance procedure that precluded the
union from bringing general grievances on behal f of unidentified

enpl oyees. (Latrobe Steele Co. v. NLRB (3d Gr. 1980) 630 F.2d

171 [105 LRRM 2393].) Thirdly, it must be recogni zed that the

Latrobe and Marine & Shipbuil ding Wrrkers courts derive the

.union's statutory right to file and prosecute grievances not from
t he exegesis of section 7 of the NLRA, "R ghts of Enpl oyees," but
section 9(a) of the NLRA, "Representatives and Elections.” The

courts rely upon both 9(a) and 8(d) for its haolding on the right
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of the union to grieve in its own name.* |In pertinent part, the

..court held:
Under section 9(a) the union is the exclusive
representative of the enployees "in respect
to rates of pay, wages, hours of enploynent,
or other conditions of enploynent." 28
U S . CA section 159(a). Bethlehens
proposal which would restrict the union's
role in the prosecution of grievances to

t hose conplaints signed by individua
enpl oyees clearly Iimts this representation.

(Marine & Shipbuilding Workers. supra, 53 LRRM 2878,
2881.)

The EERA section that covers enployee organization rights is
-section 3543.1. EERA section 3543.1 is not parallel to NLRA
section 9(a). EERA sections 3543.1 and 3543.2 are not equal to
NLRA sections 9(a) and 8(d). |In fact, there is an absence of an
EERA provision that specifically nakes the filing and prosecution
of grievances in its own nane a-union's independent statutory

right.

~““The ‘NLRB al so recogni zes that, under NLRA section 8(d), the

col l ective bargaining obligation of enployers and bargai ning
representatives include the duty "to neet at reasonable tinmes and
confer in good faith with respect to wages, hours, and other
terns and conditions of enploynent . . . or any question arising
thereunder .. ." The NLRB and the courts have read this
obligation to cover the application of the terns of an agreenent,
whi ch usually arise in connection with grievances. Under EERA
section 3543.3, the duty to negotiate does not include an
explicit requirement to neet and confer on any question arising
under a collective bargaining agreenent. |Instead, EERA
contenplates the union's involvenent in various phases of the
grievance process, particularly the union's resol ution of
contract disputes through grievance procedures that end in fina
and binding arbitration. (See EERA sections 3543.2, 3548.5,

- 3548.6, 3548.7, and 3548.8.) However, EERA does not accord the

s-union-the sane statutory rights given to individual enployees in
regards to grievances.
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The only EERA reference to the union's role regarding
grievances is contained at section 3543, "R ghts of Enpl oyees."

Section 3543 refers only to the union's role in the settlenent of

a grievance or arbitration of a grievance (where there is fina
and binding arbitration).

The ALJ and ny col |l eagues woul d derive and condition the
union's alleged statutory right to grieve fromthe enpl oyees'
statutory rights, generally. (See EERA section 3543.) EERA
enpl oyees' statutory rights include a provision which limts the
ability of the enployee and enployer in settling grievances prior
to a response fromthe union, and contrary to the collective
bargai ning agreenent. This provision qualifies the right of an
i ndi vi dual enployee in the presentation and settl enent of
grievances. The NLRA union's statutory rights includes a
provision that [imts the union's representational rights where
an individual enployee wishes to file and settle grievances
w thout the intervention of the bargaining representative. Under
-the NLRA, the union's right to grieve is specifically related to
its broad representational duties and is independent of the

rights of enployees. The Marine & Shipbuilding Wrkers court

underscored the union's rights when it reasoned:

.o In short, the fact that individua

enpl oyees have the right to adjust their own
gri evances does not nean that an enpl oyer can
restrict the union's statutory_rights by
requiring that each grievance be signed by

t he enpl oyee i nvolved. . . .
(Marine & Shipbuilding Wrkers, supra. 53 LRRM 2878,
2881; enphasis added.)
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The Board is not bound to follow NLRB precedent where the
Sstatutes are dissimlar and are not parallel.
The ALJ decision and majority opinion also rely on Mdesto

Cty_Schools (1983) PERB Decision No. 291. Modesto is

di stingui shable. The Mdesto decision involved the right of an

exclusive representative to represent enployees during_the

enpl oyees' grievances. The Board did not rule that the exclusive
representative had the right to initiate and process grievances
in the union's own nane or on behalf of the union.

The majority finds the New Jersey Suprene Court decision in

Education Association v. Red Bank Board of Education (1978)

99 LRRM 2447 to be instructive. | disagree. The New Jersey |aw
and facts are dissimlar to EERA and this case.

Unli ke EERA, the New Jersey Public Enpl oynent Relations Act
provi des, in pertinent part:

Public enployers shall negotiate witten
policies setting forth grievance . . .
procedures by neans of which their_enployees
or representatives of enployees nay_appeal .
. .. policies, agreenments and adm nistrative
decisions . . . affecting them that such
grievance . . . procedures shall be included
in any agreenent entered into between the
public enployer and the representative

or gani zation. . .

(New Jersey Enpl oyer - Enpl oyee Rel ations Act
34: 13A-5. 3; enphasis added.)

The explicit statutory authority for New Jersey union rights is

reinforced by the New Jersey Constitution in which Article 1,

paragraph 19 accords public enployees the right to present their

“grievances ‘and proposals through representatives of their own

choosi ng. The New Jersey Enpl oyer-Enpl oyee Rel ations Act al so
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explicitly makes it an unfair practice for enployees to refuse to
.. process grievances presented by the exclusive representative.

(See New Jersey Enpl oyer-Enpl oyee Rel ati ons Act 34: 13A-
5.4(a)(5).) Unlike New Jersey, the California Constitution and
EERA contain no relevant parallel statutory authority.

Further, the majority msstates the issue before the New
Jersey court. The issue before the court was not whether the
exclusive representative had the right to file and prosecute
grievances in its own nane. The issue was whet her any existing
statutory right of a majority representative to file organi zation
grievances could be the subject of a contractual waiver. The
case before the Board does not present the issue of contractual
wai ver of a statutory right.

Lastly, the Red Bank facts differ fromthe facts in the case
before the Board. The Red Bank uni on sought a judicia
declaration that it had a statutory right to grieve in its own
- nane only after the enployer sought (by injunctive relief) to
~«restrain the union frompressing a grievance that it had filed in
its own nane. Here, the case concerns conditional bargaining
where there were no clainms nade by the Association that it filed
a grievance in its own nane and that the District did not process
such a grievance.

Based on statutory |anguage of EERA and the foregoing
argunent, | conclude there is no statutory right under EERA of a

union to file and prosecute grievances in its own nane.
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Assum ng arguendo, that, under EERA, the Association has a
;statutory right to grieve in its own nane, then the conpl aint
nmust be dism ssed, because the Association failed to show that
the District did not bargain in good faith. EERA does not
require the parties to reach agreenent, generally, and EERA
certainly does not require the parties to agree to include a
statutory right in a collective bargaining agreenent. Mich |ike
a non-mandat ory subject of bargaining, the party who seeks a
change cannot insist to inpasse upon its statutory rights
pr oposal .

In the case at bar, the Association initially proposed a
change to the successor contract which would allow the
Association to grieve in its own nane. The Association did not
seek to exclude or delete the expired contract provision that
permtted the Association to grieve on the six contract articles.
The District counterproposed mai ntenance of the status quo, the

expired contract provision. Cearly, the Association was the

‘..moving party who sought a change. Moreover, the record shows

that, at the point of inpasse, the Association saw no room for
conprom se on its proposal. The Association was the party who
-sought a change. More inportantly, there is no evidence that the
District conditioned agreenent upon its grievance
count er proposal .

The nature of statutory rights is such that the right does
not have to be enbodied in a collective bargai ning agreenent; the

right is provided by the Legislature and enforced by PERB
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Mandat ory_Subj ect of Bar gai ni ng

Gievance procedures are expressly included within the scope
of representation (see EERA section 3543.2(a)), and this Board
has previously held that, generally, grievance procedures are a
mandat ory subj ect of bargaining. (Anaheim Gty _School District
(1983) PERB Decision No. 364.) Wile I concur with the majority
that matters not specifically enunerated in EERA section 3543.2

are subject to the three-prong test in Anaheim Union H gh School

District (1981) PERB Decision No. 177, | strongly reject the
.majority's nodification of the test and remai n unpersuaded t hat
the test needs nodification to reach the desired result.

Under Anaheim a subject will be found to be a mandatory
subj ect of bargaining if: (1) it is logically and reasonably
related to hours, wages, or an enunerated term and condition of
enpl oynent; (2) the subject is of such concern to both nmanagenent
and enpl oyees that conflict is likely to occur and the nedi atory

i nfluence of collective negotiations is the appropriate neans of

.-.resolving the conflict; and (3) the enployer's obligation to

negoti ate would not specifically abridge the enployer's freedom
to exercise the managerial prerogatives essential to the
achi evenent of the enployer's m ssion.

As the union's right to grieve is related to terns and
conditions of enploynment, the first prong of the test is
satisfied. A union grievance is a way in which enpl oyees can
collectively challenge the propriety of an enployer action which

~has an inpact on enploynent terns and conditions.
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A union's right to grieve is such a concern to managenent
and enpl oyees that conflict is likely to occur as it has in this
case, and the negotiating process is a neans by which the
conflict can be resolved. Therefore, the second prong of the
test is nmet because the potential for enployer conflict and
absolute control over the subject matter has the inpact of
effectively deterring the enployees' collective ability to
enforce .the admnistration of the contract terns.

Wth respect to the third prong, the enployer's obligation
to negotiate this subject does not abridge the enployer's freedom
to exercise managerial prerogatives. Nor does the union's
~obligation to negotiate this subject abridge the union's freedom
to enforce the contract. A nunber of collective bargaining
agreenents prohibit managenent's right to grieve. At the sane
time, a contract clause that limts the union's right to grieve
inits own nane does not intrude on a union's right to manage the
contract. In a contract that doeé not permt managenent to
~:grieve, managenent has no:recourse. . However, where a contact
does not permt the union to grieve in its own nane, as here in
certain circunstances, the union can still redress contractual
wrongs through its nmenbers' grievances. Accordingly, | conclude
that the union's right to grieve neets all prongs of the Anahei m
test and is, therefore, a mandatory subject of bargaining. Under
EERA, the parties may lawfully maintain their positions on

mandat ory subjects of bargaining to inpasse.
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lnplenentatjon of last, Best and Fipal Ofer

An enpl oyer fails to bargain in good faith over nandatory
subj ects of bargaining if the enployer inplenents his |ast, best
and final offer prior to the conpletion of the EERA statutory
i npasse proceedings. In this case, the record shows that the
enpl oyer reached inpasse, but did not inplement its final offer.
Rat her, the District counterproposal was included in a |aw ul
coll ective bargaining agreenent with the Association. Therefore,
| conclude that the District did not violate EERA by failing to

bargain in good faith over a mandatory subject of bargaining.
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APPENDI X
NOTI CE TO EMPLOYEES
POSTED BY ORDER OF THE
Publ i ¢ Enpl oynent Rel ations Board
An Agency of the State of California

After a hearing in Unfair Practice Case No. LA-CE-2750,
Sout hwest Teachers Association, CTA/NEA v. South Bay Union School
District, in which all parties had the right to participate, it
has been found that the South Bay Union School District
(District) violated section 3543.5, subdivision (c) of the
Educati onal Enpl oynent Relations Act (Act) by insisting to
i npasse on contractual |anguage outside the scope of
representation which has the effect restricting the union's right
to file grievances on its own behal f. :

As a result of this conduct, we have been ordered to post
this Notice we will:

A CEASE AND DESI ST FROM

1. Insisting to inpasse on contractual [|anguage
outside the scope of representation which has the effect
restricting the union's right to file grievances on its own
behal f.

2. Enforcing and giving effect to those portions of
the 1988-90 collective bargaining agreenent which restrict the
Associ ation's right to file and process grievances in its own
name.

B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS
DESI GNED TO EFFECTUATE THE PCLI CI ES OF THE
EDUCATI ONAL EMPLOYMENT RELATI ONS ACT:

1. Accept and process all contractual grievances
filed by the Association in its own nane, irrespective of any
contractual ternms or other policies in effect which deny the
Associ ation that right, for the termof the current contract
whi ch expires June 30, 1990.

DATED: SQUTH BAY UNI ON SCHOOL DI STRI CT

‘Aut hori zed Representative

THI'S I'S AN OFFI Cl AL NOTI CE. | T MUST REMAI N POSTED FOR AT LEAST
THI RTY (30) CONSECUTI VE WORKDAYS FROM THE DATE OF POSTI NG AND
MUST NOT BE REDUCED | N SI ZE, DEFACED, ALTERED OR COVERED BY ANY
MATERI AL.



